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आदेश/ORDER 
 

PER : T.R. SENTHIL KUMAR,  JUDICIAL  MEMBER:- 
 

 These two appeals are filed by the Assessee as against 

separate appellate orders both dated 21.11.2023 passed by the 

Commissioner of Income Tax (Appeals), National Faceless Appeal 

Centre, Delhi, (in short referred to as “CIT(A)”), arising out of the 

separate assessment orders passed under section 143(3) of the 

Income Tax Act, 1961 (hereinafter referred to as ‘the Act’) relating 

to the Assessment Years 2017-18 and 2018-19. Since common 

issue is involved in both the appeals, the same are disposed of by 

this common order.  

  ITA Nos: 60 & 61/Ahd/2024 
Asst. Years: 2017-18 & 2018-19 
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2.  ITA No. 60/Ahd/2024 relating to the Asst. Year 2017-18 is 

taken as the lead case. Brief facts of the case is that the assessee is 

a company engaged in the business of imported wood and Eco-

friendly particle Boards. For the Asst. Year 2017-18, assessee filed 

its Return of Income on 04-10-2017 declaring total income of 

Rs.1,52,49,840/-. The case was selected for scrutiny assessment. 

The Assessing Officer noticed that the purchases made from M/s. 

Laxmi Enterprises as bogus transaction. Therefore Ld AO issued a 

summon u/s. 133(6) of the Act on 06-12-2019, however there was 

no response from M/s. Laxmi Enterprise. Therefore the assessee 

was issued a letter dated 14-12-2019 to the assessee company to 

produce the key persons of M/s. Laxmi Enterprises. In reply, the 

assessee submitted that the authorized person of M/s. Laxmi 

Enterprise visited the office of the Assessing Officer in response to 

u/s. 133[6] notice dated 06-12-2019. However the Ld AO held that 

the Representative of M/s. Laxmi Enterprises did not furnish any 

relevant document, hence no statement was recorded u/s. 131 of 

the Act. Since M/s. Laxmi Enterprises is listed as a defaulter in the 

website of Gujarat Sales Tax and Commercial Tax Department, the 

purchases of Rs.43,95,474/- made from M/s. Laxmi Enterprises 

was treated as bogus and added as the income of the assessee. 

Similarly, the assessee has taken 3 Flats Near VIP Road, Vesu, 

Surat and paying rental income of Rs.1,60,000/-, 1,44,000 and 

1,44,000/- per month to the Co-owners. The AO noticed that the 

Co-owners of the property are covered u/s. 40A(2)(b) being related 

parties, why the rent paid of Rs. 22,40,000/- be disallowed.  
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2.1. In response, the assessee replied that three Flats were taken 

on monthly rentals, which are used as guest house for the 

Representative of Vendors and Customers visiting the company and 

senior staffs of the assessee company for their residential 

accommodation. Thus the assessee justified the rent paid as 

reasonable considering the location of the property, various 

amenities provided and fully furnished Flats located in the prime 

location of the city. However the AO on verification of Fair Market 

rental value in “99acres.com” and other rental websites determined 

the excess rent paid of Rs.20,19,750/- as follows: 

 
Sr. 
No. 

 
Particulars  

Total value of 
rent as per 
FMW for 
months  

Rent amount 
given by  
assessee for  
five months  

Excess 
Unreasonable 
amount 

1 Flat No.A-10 
Avenue 77,  
Near VIP Road, 
Vesu, Surat 
 

 
Rs. 22025 x 5 = 
1,10,125/- 

 
 
Rs.8,00,000/- 

Rs. 8,00,000/- 
(Forged Rent 
 agreement) 

2.  Flat No. F-8 
Avenue 77,  
Near VIP Road, 
Vesu, Surat 

 
Rs. 22025 x 5 = 
1,10,125/- 

 
 
Rs.7,20,000/- 

Rs.6,09,875/- 

3 Flat No. G-8 
Avenue 77,  
Near VIP Road, 
Vesu, Surat  
 

 
Rs. 22025 x 5 = 
1,10,125/- 

 
 
Rs.7,20,000/- 

Rs.6,09,875/- 

        Total Rs.3,30,375/- Rs.22,40,000/- Rs.20,19,750/- 

 

3. Aggrieved against the addition, assessee filed an appeal before 

Ld. CIT(A). After considering the submissions of the assessee, the 

Ld. CIT(A) confirmed the addition relating to bogus purchase by 

observing that the proof of delivery of the goods namely transport 

invoices, Consignment Note, copy of Waybill and mode of 
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transportation not produced by assessee to establish the 

genuineness of the purchase transaction and thereby confirmed the 

addition made by Assessing Officer by observing as follows: 

 
“In the light of the above, even though the assessee has submitted the 
copy of invoice and payment particulars but it has not been able to submit 
any details or any evidence as for the proof of delivery of the goods like 
transport invoices, Consignment Note, copy of Waybill/Road Permit, if 
applicable, nor any proof of the payment for such transportation which 
clearly indicates that the assessee could not establish the genuineness of 
the transaction. Considering the submission made and after perusal of the 
documents submitted and taking into account the entire conspectus of this 
case, I see no reason to interfere from the findings of the assessing officer 
regarding the said disallowance made in the assessment order u/s 143(3). 
Hence, this ground of appeal is dismissed.” 
 

3.1. Regarding the excess rent paid, the Ld. CIT(A) after considering 

the documents submitted by the assessee restricted the 

disallowance to 50% of the rent paid as unreasonable by observing 

as follows: 

 
“On the perusal of the submission made by the assessee and considering 
the documents submitted/relied by the appellant, it is seen that the 
assessee has contended that the said property was used for business 
purpose of the company and in support of the same, it submitted the copy 
of the rent agreement, payment evidence of rent being made though 
banking channel, and submitted comparable rent near the area. 
Furthermore, the appellant relied on various judicial pronouncements and 
the same has been carefully considered. 
 
Considering the fact that the rentals towards property in the same area 
can be different based on the structure and facilitates in the said property 
and submission made and after perusal of the documents submitted and 
taking into account the entire conspectus of this case, I restrict the said 
disallowance to 50% of the rent paid Hence, this ground of appeal is 
Partly Allowed.” 
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5. Aggrieved against the same, assessee is in appeal before us 

raising the following Grounds of Appeal: 

 
1. On the facts and circumstances of the case as well as law on the 
subject, the learned CIT(A) has erred in confirming the action of assessing 
officer in making disallowance of Rs.43,95,474/- on account of bogus 
purchase. 
 
2. On the facts and circumstances of the case as well as law on the 
subject, the learned CIT(A) has erred in partly confirming the action of 
assessing officer in restricting disallowance to 50% i.e. Rs.10,09,875/- on 
account of rent paid for furnished residential accommodation for senior 
staff of the company and representatives of vendors and customers 
visiting the company. 
 
3. It is therefore prayed that disallowance made by the assessing officer 
and confirmed by CIT(A) may please be deleted or the matter may please 
be set aside to the file of CIT(A). 
 
4. Appellant craves leave to add, alter or delete any ground(s) either before 
or in the course of hearing of the appeal. 

 
 
6. Ld. Counsel Shri Mehul Shah appearing for the assessee filed 

two Paper Books containing various details including Ledger 

account of M/s. Laxmi Enterprise, Copy of bills at Page Nos. 155 to 

166 of the Paper Book, Stock statement as on 31-03-2017 and 

relevant bank statements evidencing payment made to M/s. Laxmi 

Enterprise. Screenshot of Gujarat State VAT Department in the 

case of M/s. Laxmi Enterprises.  

 
6.1. Further Ld. Counsel drawn our attention to the copy of bills at 

Page Nos. 160 onwards of the Paper Book wherein the details of 

invoice, date, time of issue, time of removal, mode of transportation 

with vehicle number, quantity of the goods with applicable VAT 

Taxes produced before us. One such sample invoices reproduced as 

follows: 
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6.2.  Further Ld. Counsel drawn our attention to the VAT 

Department defaulter notice at Page No. 36 & 37 of the Paper Book, 

wherein it is categorically held that M/s. Laxmi Enterprise failed to 

file the monthly returns for the month of February and March 

2017. Thus the Ld. Counsel submitted in the official website of VAT 

Department, details of M/s. Laxmi Enterprise clearly stated the 

non-filing of monthly returns as a defaulter and nowhere  its 

categorized M/s. Laxmi Enterprise as bogus entity. However Ld. 

CIT(A) confirmed the addition on the basis that transport invoices, 

Waybill and transportation details are not submitted by the 

assessee, thereby confirmed the addition. Ld Counsel submitted 

that since the goods purchased by the assessee is of huge quantity, 

it is mandatorily required to be transported through vehicles like 

Tempo/lorry only. Whereas the lorry details with registration 

number are clearly reflecting in the invoice issued by M/s. Laxmi 

Enterprises. Further the invoice carries the full address with phone 

numbers, GST Registration Number and time of removal of the 

goods with vehicle numbers are very much available. The assessee 

made payments through banking channels with M/s. Laxmi 

Enterprises. Thus there is no question of treating the above 

transaction as bogus and the addition made by the A.O. and 

confirmed by the Ld. CIT(A) are liable to be deleted.  

 
7. Similarly on the question of rental payments made to the Flats, 

the assessee produced copy of the rental agreements entered with 

the landlords and also their respective ITRs disclosing the above 

rents in their respective returns at Page Nos.179 to 375 of the 

Paper Book and bank statements evidencing the rent paid to the 
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landlords at Page Nos. 382 to 391 of the Paper Book.  Ld. Counsel 

further drawn our attention to the comparable market rental price 

of the property from various rental websites. Thus pleaded 

considering the carpet area of the apartment with fully furnished 

facilities, the rent paid by the assessee company is equivalent to 

the market price prevailing in the VIP Road, Vesu, Surat. Thus the 

partial disallowance made by Ld. CIT(A) is also liable to be deleted.  

 
8.  Per contra, Ld. Sr. D.R. appearing for the Revenue supported 

the order passed by the Lower Authorities and requested to uphold 

the same.  

 
9. We have given our thoughtful consideration and perused the 

materials available on record. Regarding treatment of bogus 

purchase, the Ld. A.O. simply relying on the State VAT Department 

Portal treated the sales as bogus, whereas the Ld. CIT(A) held that 

the assessee failed to furnish the transportation details of the goods 

purchased from M/s. Laxmi Enterprise. The undisputed fact in the 

present case is that the payments are made by the assessee 

through banking channels. Further perusal of invoice issued by 

M/s. Laxmi Enterprise makes it very clear date, time and removal 

of goods with mode of transportation with vehicle number and 

appropriate VAT Taxes [copy reproduced at para 6.1 herein above]. 

The invoice also carries Purchase Order (PO) number and date. But 

without making any enquiry of the invoices filed by the assessee, 

the Ld AO only on the pretext that M/s. Laxmi Enterprises is 

shown as a defaulter in the State VAT Department Website, thereby 

the Ld AO treated the purchase made by the assessee as bogus. 
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Whereas Ld CIT(A) on the ground on non-submission of the 

transportation details confirmed the addition.  

 
9.1. In our considered view, the addition made by the Lower 

Authorities are without proper verification of facts, but just on the 

basis of suspicion, surmises and unverified information on records. 

Further it seen from the assessment order that the representative 

of M/s. Laxmi Enterprises appeared before the Assessing Officer 

however his submission is not recorded on the ground that no 

evidences submitted by the AR. It is in this context, the Ld.AO and 

after verification of the website of the Commercial Tax Department 

treated the purchase as bogus and added Rs.43,95,474/- as the 

income of the assessee which in our considered view is liable to be 

deleted.  

 
9.2. Further the findings given by Ld CIT[A] is also baseless and 

without verification of records placed before him on the ground of 

non-submission of the transportation details. We have already 

discussed the copy of invoice and contents thereon including the 

Transport details, thus the findings made the Ld CIT[A] is also 

without verification of records and the addition made thereon are 

liable to be deleted. Moreover, both the authorities below failed to 

make enquiries as were required in the matter. 

 
10.    Further reliance is placed by the assessee in the case of CIT   

-Vs.- M.K. Brothers 163 ITR 249 (Guj.) and CIT Vs. Nangalia 

Fabrics Pvt. Ltd. 40 Taxmann.com 206 (Guj.) and various other 

decisions. The Hon’ble jurisdictional High Court held that when 

purchases were supported by bills, entries made in books of 



I.T.A Nos. 60 & 61/Ahd/2024      A.Y.   2017-18 & 2018-19                                                                     Page No 
Patel Kenwood Pvt. Ltd.  vs. ITO 

 
 

10

account and payments made by cheque, said purchases could not 

be held as bogus purchases.  

 
10.1. Respectfully following the above judicial precedents, we have 

no hesitation in deleting the addition made by the Assessing Officer 

and confirmed by Ld. CIT(A) the purchase of goods from M/s.Laxmi 

Enterprise as bogus. Thus the Ground No.1 raised by the 

assessee is hereby allowed.  

 
11. The second ground namely rent paid to the furnished 

residential accommodation. The Ld. CIT(A) restricted the addition to 

50% is on adhoc basis. There are various factors in valuing rent of 

a property namely the location, facilities like Garden, Club house, 

GYM, common amenities, etc. It is undisputed fact that the Flats 

were taken on rent for the assessee’s customer stay as well as for 

residential accommodation of senior staff of the assessee company. 

The above Flat were fully furnished which was not considered by 

the Ld. CIT(A). For invoking section 40A(2)(b)of the Act, onus to 

prove the unreasonableness is on the Assessing Officer only. After  

ascertaining the fair market price, services and facilities available 

in the society and then to make such disallowance. Moreover, both 

the authorities below to make requisite enquiries in the matter.  

Further the very same Assessing Officer for the subsequent Asst. 

Year 2018-19 has not made such disallowance while passing 

regular assessment order u/s. 143(3) dated 05-02-2021. Thus in 

our considered view the disallowance of 50% confirmed by Ld. 

CIT(A) is liable to be deleted. Thus the Ground No. 2 raised by the 

assessee hereby allowed.  
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12. Remaining Ground Nos. 3 & 4 does not require specific 

adjudication, since they are general and consequential in nature.  

 
13. In the result, the appeal filed by the assessee is hereby 

allowed.  

 
       ITA No. 61/Ahd/2024 for Asst. Year 2018-19 

 
14. The solitary ground raised by the assessee in this case, is 

disallowance of Rs.2,40,000/- made on account of bogus purchase 

from M/s. Laxmi Enterprises. This issue is already adjudicated by 

us in paragraph nos. 9 to 10.1 of this common order in ITA No. 

60/Ahd/2024. The facts in the above case are identical, therefore 

following the above decision, the disallowance made by the Lower 

Authorities are hereby deleted.  

 
15. In the result, the appeal filed by the Assessee is allowed. 

             Order pronounced in the open court on      09-10-2024               
           
           Sd/-                                                        Sd/-                                                     
(RAMIT KOCHAR)                                   (T.R. SENTHIL KUMAR)          
ACCOUNTANT MEMBER                           JUDICIAL MEMBER 
Ahmedabad : Dated     09/10/2024 
आदेश कȧ ĤǓतͧलͪप अĒेͪषत / Copy of Order Forwarded to:- 
1. Assessee  
2. Revenue 
3. Concerned CIT 
4. CIT (A) 
5. DR, ITAT, Ahmedabad 
6. Guard file. 

By order/आदेश से, 

 

उप/सहायक पंजीकार 

आयकर अपीलȣय अͬधकरण, 

अहमदाबाद 


